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. . v : PROP. TAXES ADMIN
Mr.. Richard H. Hoss oo State Board o; Equa! ,]L_ﬁon

‘Pacific Gas and Electric Company -

P. O. Box 7442
Saa Francisco, CA 94120

Dear Mr. Moss:

This is in reply to your letter to Glenn Rigby of
August 18, 1982, in winich you contend that PG&E conferred a
non—-real property right to the Horrs by agreeing to yield to
a limited diversion of deemed unappropriated, surplus water.
Specifically, your letter says that the provisiomns Ln.rara—
graph I, B of the 1969 Indenture "for 'taking of water' are
purely contrac*ual and do not on their face or by operatlon
of law convey any real or Eeraonal.prooerty right.”

I Smelt that the contractual provisions in guestion
did i fact transfer to the Horrs an interest in real property
in the form of an eascment. "An easement has been defined as
an interest in land created by grant or agreemeant, express or
implied, which coafers on its owners a right to scme profit
or benefit, dominion, or lawful use out of or over the estate
of another." Costa esa Union School District of Orange
County v. Security First National DBanx L1967L,254 Cal. App.
28 4h_ll EIEIL~def?S€CtlansSQI.SE&GLLLC&IIX’pIQVldESltbat.
tne r.rgn{: GEEaking water may be am easement. *°
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v In the case of Wright v. Best (1942) 19 Cal. 24 363,

Oone Kennedy, owner of a ranch near Rock Creek and an appro-
priative water right in Rock Creek, granted to a mining
ccmpany the right to run gravel, dirt and mining debris into
Rock Creek and released the company from any damages to him
or his property. The agreement further provided that it
®"shall be binding ugpon, and avallable bo the successors ln
interest of both parties..”

In con31der1ng whether the agreemen; created an
interest in real property or was merely a personal covenant
binding only as between the original parties, the court stated
at page 380: ,
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The court

-

"Considering the express language of thne.
agreexent which the parties signed, it
cannot be seriously argued that they
intended to make a. personal contract in

the nature of a covenant not to sue, the
force of which would automatically cease Co-
upon the conveyance by either of them of
the property to which the contract related..
The contract clearly and unambiguously
grants to The Ruby Gold Gravel Mining.
Ccmpany the right to deposit-tailings in.
Rock Creek. from any of its mines forever,
the right thus granted to be available to,
and binding upon successors in interest
and their respective properties. Undoubt—
edly, a perpetual right was intanded.”

continued'on’page 3382: - : .
"The righﬁ clearly intended by the agres-

ment is an eassment annexed to the appro-—
priative water right enjoyed by appellant,

“the waters of tHe creek to be used as a.

conduit to carry off the debris therein

deposited from the claims worked by the

Ruby Gold Gravel Mining Co. Although no
authority has been cited for or against
the proposition that an easement may be
attacked to a water right, there is no
legal or practical okjection to the
creation of such an incident...Although an
easement of pollution is not among the
sexvitudes specified in section 801 of the
Civil Ccde, that section does not purport
to enumerata all the burdens which may be
attached. to land for the bemefit of other
property (citation omitted),...2An appro—
priative water right constitutes an
interest in realty (citations omitted).
It can therefore appropriately serve as a
servient estate to which an easement may
be annexed." '

The 1969 Indenture between PG&E and the Eorrs provides

that its provisions "shall bind and shall be for the benefit

of the successors and assigns of the parties hereto." 2s in

the Wright case, this language clearly indicates that the parties
tendad to create more than mere contractual rights enforcsable
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cnly between themselves.. Moreovar, that an easement for the
taking of water was creataed in PG&E's water rights in. this

case is even clearer than the question of whether an. easement
for polluticn was created. in Wright because the former is listed
in Civil Code Section 801 whila the latter is not. VWhile the
water right burdened in this case would appcar ta be PG&E's
downstream riparian right, there is no reason to letln’ulsh.
this case from. the Wright case on that basis because axrlgarlagg
m_qh.if:s alsoyrealy praperty Lux V. Haggin (1834) §9 CaT. 255,
39T "as™ Is~am‘appropriativa right. Nor is the duration of the
agre=ment in this case any basis for distinction from Wright
because an easement nay be frsehold or chattal rnal, according
to duration and is an interest in real propgerty in either case.
Crowell v. City of lee*qlae (1938) 26 Cal.. Apv. 24 5556.

Wright was cited with approval in United States v.

4.105 Acrss of Land, etc. (1945) 68 F. Supp. 279. In thnat
casa, a.private water company granted certain lands te the
City and County of San Francisco and ratained certain lands.
As against the lands retained by the water company and as

pourtenant to the lands conveyed to the City, the City was
gran 2d the right to divert underground waters to the extent
of 15 million gallons daily subject only to the ricght of the
water conpany and its successors to use the underground waters
on the retained land for irrigation and domastic purposes..
The r=tainsd lands ware the subject of a cond=ﬂna ion action
by the government. In holding that the grant created moxe
than a contractual relationship between the parties, the court
stated at page 289: : :

"The granted water rights conferred a
substantial and marketable property right
in the City appurtenant to the lands
conveyed to it. A corresponding burden

was jimposed on the retained lands restrict-
ing the uses to which thay might otherwisa
lawfully be put when such uses conflict
with the priority of right given the City.

"Where, as here, the restrictive covenants
creats substantial and markatable proverty
rights appurtsnant to tne lands benefittad,
but distinct therefrom, to say in such
case, that those rights are merely con-
tractual, that they do not create a
coupensable Iinterest in ths lands

burdened by the restrictions,.that the
government may taka such lands (cleared,
of course, of the hurden of the covenants
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of the grant) and not be obliged ta
conpensate for any present and estimable
destruction. or diminution. in the value
of those rights occasioned by the taking
on some theory that strictly speaking,
the rights. did not create an estate in.
the lands, is too unconscicnable to be
supported in law.”

Prom the foregoing, it follows that the right to take
watar arising from. the 1969 Indenture is an interest in real
progerty, that is, an easemant appurtenant to the Horr land as
the dominant tenement which burdens PGsE's downstream riparian
water right as the servient tenement.. ’ -

Accordingly, the proposed escape assessments appear -
to be legally correct. _

Very truly yours, N =

" :i=- . Eric F—Eisenlauer
Tax Counssl
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bc: Mr. Gordon P. ADelman
Mr. Robert H. Gustafson
Mr. Gene Mayer
Legal Section




